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Address  of  S.  Davies  Warfield 
Before  Investment  Bankers  Association  of  America 


Mr.  President  and  Gentlemen: 

My  subject  is  "Our  Duty  to  the  Investor."  You  have  me 
on  the  program  as  President  of  the  National  Association  of 
Owners  of  Railroad  Securities.  And  while  on  behalf  of  that 
Association  I  ask  your  co-operation  and  your  membership,  as 
individuals,  and  ask  your  firms  and  the  institutions  you  repre- 
sent to  become  members,  it  is  proper  for  me  to  state,  that, 
what  I  have  to  say  expresses  my  own  views,  without  respect 
to  any  organization  or  corporation  with  which  I  may  be 
identified. 

It  is  true,  experience  gained  by  my  connection  with  various 
business  and  other  enterprises  and  corporations  may  be  partly 
responsible  for  the  conclusions  reached,  nevertheless,  I  do  not 
wish  to  be  understood  as  expressing  their  position  or  that  of 
those  connected  with  them,  for  the  views  herein  expressed  have 
not  been  presented  to  them,  and  I  wish  to  discuss  the  problems 
entirely  on  their  merits  and  without  respect  to  any  particular 
interest. 

The  men  composing  your  Association  have,  at  this  particu- 
lar time,  an  important  duty  to  perform  on  behalf  of  those  to 
whom  they  have,  from  time  to  time,  sold  securities.  The  great- 
est success  is  attained  when  those  selling  securities  do  not  con- 
sider their  work  finished  when  they  have  sold  them  to  an 
institution  or  to  a  private  investor,  but  follow  the  operation  of 
the  properties  issuing  the  securities  they  have  placed,  and 
endeavor  to  see  to  it,  as  far  as  they  can,  that  the  corporations 
issuing  them  are  honestly  and  wisely  conducted.  There  are 
few,  however,  who  follow  securities  to  the  extent  of  endeavor- 


ing  to  see  that  their  owners  are  protected  by  legislation  from 
time  to  time  asked  of  or  enacted  by  Congress  or  by  state 
legislatures;  and  who  follow  the  presentation  of,  and  action  on 
questions  affecting  the  owners  of  securities  by  governmental  or 
state  regulatory  bodies.  In  fact,  it  is  almost  impossible  to 
effectively  accomplish  this,  excepting  through  a  means  for 
collective  action. 

It  was  largely  to  supply  this  means  for  collective  action  and 
of  protection  and,  if  occasion  require,  for  the  initiative  in  such 
matters,  that  the  National  Association  of  Owners  of  Railroad 
Securities  was  organized,  and  many  investment  bankers,  among 
others,  are  members  of  that  Association.  We  hope  you  all  will 
become  members.  I  could  occupy  considerable  of  your  time  in 
pointing  out  the  purposes  of  that  Association,  the  value  of  its 
services  to  the  investor,  etc.  This  I  had  the  pleasure  of  doing 
before  the  Trust  Company  Section  of  the  American  Bankers 
Association,  at  its  convention  recently  held  at  Atlantic  City. 
A  resolution  was  voluntarily  passed  recommending  that  the 
members  of  the  section  become  members  of  the  National 
Association  of  Owners  of  Railroad  Securities;  later  the  Conven- 
tion itself  passed  a  somewhat  similar  resolution. 

I  wish  to  take  the  time  allotted  to  me  for  discussing  a  con- 
crete proposition  which  has  been  made  and  is  being  vigorously 
pushed  by  the  Committee  known  as  the  Railway  Executives' 
Advisory  Committee,  which  is  understood  to  represent  most  of 
the  railroads  of  the  country. 

I  refer  to  the  Federal  Incorporation  of  railroads.  This 
measure  is  not  only  fraught  with  danger  to  the  people  generally, 
in  that  it  takes,  in  my  judgment,  five  out  of  six  steps  towards 
government  ownership,  but  is  a  menace  to  the  holders  of 
all  classes  of  securities,  for  it  proposes  the  greatest  autocracy 
in  corporate  management  yet  suggested,  and,  if  enacted  into 
law,  will  not  alone  apply  to  railroad  corporations,  but  sooner 
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or  later  the  same  principle  would  likely  be  extended  to  all 
corporations  engaged  in  interstate  commerce.  And  aimed  as  it 
is  at  the  Public  Service  Commissions  of  the  several  states,  it  is 
an  encroachment  on  the  rights  of  the  states  to  regulate  their 
own  affairs,  when  not  inconsistent  with  the  public  interest; 
it  is  revolutionary  in  its  purposes  and  in  its  effect.  It  is  not 
suggested  as  a  war  measure, — for  autocratic  measures  may  be 
necessary  to  "make  the  world  safe  for  democracy," — but  it  is 
for  all  time,  and  was  proposed  before  our  entrance  into  the  war; 
advantage  seems  now  taken  of  conditions  of  war,  to  endeavor  to 
place  on  the  statute  books  a  law  which  will  render  more  chaotic, 
conditions  already  greatly  involved. 

President  Wilson,  in  his  message  to  Congress  at  the  Decem- 
ber session  of  191 5,  suggested  that  a  committee  of  Congress  be 
appointed  to  investigate  the  conditions  surrounding  the  carriers 
of  the  United  States,  and  report  remedial  legislation  to  Con- 
gress. A  joint  committee  of  the  two  Houses  was  appointed, 
known  as  the  Newlands  Committee.  This  Committee  is  hold- 
ing meetings  in  the  west  at  present,  gathering  testimony. 
They  held  numerous  meetings  in  Washington  last  winter;  the 
proceedings  have  been  printed  and  can  be  secured  upon 
application  at  Washington. 

Before  that  Committee  there  appeared  the  Railway  Execu- 
tives' Advisory  Committee,  through  its  counsel,  who  had  pre- 
pared and  presented  an  elaborate  statement  setting  forth  the 
proposed  compulsory  Federal  Incorporation  of  the  carriers  of 
the  country,  which  consumed  several  days  in  its  presentation. 
The  executives  of  several  of  the  large  railroad  systems  of  the 
country  gave  testimony  supporting  the  plans  proposed. 

The  theory  upon  which  the  proposed  legislation  is  based  is 
the  elimination,  almost  completely,  of  control  by  the  state 
commissions  of  the  several  states  over  interstate  carriers.  The 
contention,  as  I  understand  it,  is,  that  an  Act  of  Congress  to 
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carry  out  their  purposes  must  give  autocratic  powers  to  the 
Interstate  Commerce  Commission  and  vest  in  the  hands  of  that 
Commission  practically  all  powers  over  interstate  carriers  now 
vested  in  the  Public  Service  Commissions  of  the  several  states. 
This  great  power  they  seek  to  show,  as  essential  to  the  con- 
stitutionality of  such  a  law.  In  other  words,  if  it  does  not 
constitute  a  dragnet  substantially  obliterating  the  powers 
of  the  state  commissions,  the  law  may  break  down  in  some 
particular  when  tested,  as  it  must  be,  before  the  Supreme 
Court. 

The  plan  is,  not  that  the  carriers  may  have  the  right  to 
incorporate  under  a  federal  act,  giving  up  their  state  charters; 
but  that  the  act  will  arbitrarily  compel  the  carriers  to  take  out 
charters  under  the  federal  act.  To  accomplish  this,  since  no 
other  means  has  been  thus  far  shown  for  its  accomplishment,  it 
will  be  necessary  for  all  existing  interstate  railroad  companies, 
organized  under  state  charters,  to  sell  all  their  properties  to  new 
corporations  to  be  organized  under  a  federal  act, — changing 
the  very  fundamentals  incident  to  present  railroad  existence, — 
a  plan  so  sweeping  as  to  demand  the  attention  of  every  stock- 
holder and  bondholder  of  every  railroad  in  the  United  States. 
And  yet  a  plan  so  drastic  and  so  fundamental,  so  far  as  I  have 
been  able  to  learn,  making  such  a  radical  change,  not  only  in 
the  legal  and  operating  management  of  the  railroads,  but  in 
their  very  life,  has  never  been  submitted  to  the  stockholders 
of  any  railroad. 

I  do  not  know  whether  those  advocating  these  plans  have 
ever  submitted  them  to  their  boards  of  directors.  And,  so  far 
as  I  know — certainly  there  is  no  public  record  of  it — Federal 
Incorporation  has  been  urged  without  presentation  to  the 
Newlands  Committee  or  to  the  public  of  the  text  of  a  proposed 
act  under  which  such  Federal  Incorporation  is  to  be  accom- 
plished. So  great  do  they  consider  the  necessity  of  killing  the 
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evils  which  they  think  result  from  the  control  of  state  commis- 
sions over  their  railroads,  as  to  induce  them  to  "fly  to  others 
that  we  know  not  of." 

Let  us  consider  the  questions  involved  and  the  machinery 
necessary  to  accomplish  Federal  Incorporation: 

First:  Is  an  Act  of  Congress  constitutional  which  will  ex- 
clude from  interstate  commerce  railroads  organized  under  state 
charters  as  injurious  to  such  commerce? 

Second:  Is  such  a  compulsory  act  constitutional  unless 

every  stockholder  of  a  carrier  by  unanimous  consent  approves,  and 
without  the  consent  of  the  state  itself,  should  the  state  be  a 
stockholder  therein? 

Third:  Is  such  a  compulsory  act  constitutional,  as  against 
the  state  which  granted  to  the  railroad  the  charter  and  franchises 
under  which  it  now  exists,  and  under  which  it  is  required  to 
perform  a  public  service  in  and  through  the  state? 

Fourth:  Has  Congress  the  power  to  annul  a  charter 
granted  by  a  State? 

Bearing  on  these  four  vital  questions,  I  quote  from  an 
opinion  of  one  of  the  greatest  lawyers  of  his  time,  who  has  been 
generally  considered,  perhaps,  the  most  eminent  corporation 
lawyer  of  the  country,  and  whose  opinion  on  questions  of  this 
character  has  been  more  sought  than  that  of  any  other  lawyer  in 
the  United  States.  He  says: 

"If  the  proposed  bill  becomes  a  law,  the  first  important 
question  which  will  arise  will  be,  whether  or  not  it  is  constitu- 
tional. The  constitutionality  must  depend,  to  a  great  degree, 
upon  the  power  of  Congress  to  exclude  from  interstate  commerce, 
railroad  companies  such  as  Congress  has  really  a  right  to 
decide  are,  by  reason  of  their  existence,  injurious  to  such  com- 
merce. 

"In  sustaining  the  Commodities  Clause  Act,  the  Supreme 
Court  went  pretty  far  in  making  Congress  supreme  in  deter- 
mination of  what  constitutes  unfitness  to  engage  in  interstate 
commerce. 


"I  doubt,  however,  whether  the  Supreme  Court  of  the 
United  States  will  hold  that  a  railroad  company  chartered  under 
the  law  of  one  or  more  States,  can  be  excluded  from  interstate 
commerce,  and  that  a  Federal  incorporation  of  a  railroad  com- 
pany dealing  with  both  classes  of  commerce,  is  a  valid  condition- 
to  the  transaction  of  interstate  commerce. 

"I  very  greatly  doubt  the  power  of  Congress  to  provide  for  a 
re-incorporation  of  an  existing  railroad  company  without  the 
unanimous  consent  of  all  of  the  stockholders . 

"I  also  doubt  the  power  of  Congress,  without  the  consent  of 
the  state,  practically  to  dissolve  existing  railroad  corporations. 

"If  the  suggested  Bill  should  become  a  law,  there  would  be  an 
interregnum  antecedently  to  the  final  determination  of  the 
question  by  the  Supreme  Court  of  the  United  States,  during 
which  the  legal  status  of  existing  railroad  corporations  would  be 
most  uncertain ." 

After  further  discussing  the  constitutionality  of  the  legislation 
proposed,  this  lawyer  goes  on  to  say: 

"If  the  proposed  Bill  be  advocated  by  the  Railroad  Com- 
panies, they  will  very  probably  jump  from  the  frying  pan  into 
the  fire.  They  will  exchange  for  evils, — great  evils, — with 
which  they  are  familiar,  other  evils,  which  may  prove  to  be  of 
the  very  greatest  magnitude.  What  is  proposed  amounts  to  a 
revolution,  and  where  it  will  end,  no  man  can  foresee. 

"If  the  Railroad  Companies  suggest  the  legislation,  they  will 
probably  find  it  stripped,  in  Congress,  of  many  provisions 
which  would  enure  to  their  favor,  and  will  find  it  impregnated, 
before  final  passage,  with  many  things  most  objectionable." 

And  he  adds: 

"You  will  remember  the  case  of  the  Roman  Emperor  who 
wished  that  all  mankind  could  have  but  one  head,  so  that,  at  one 
blow,  he  could  decapitate.  If  federal  incorporation  be  adopted, 
subject  to  changes  in  federal  legislation,  it  will  be  made  much 
easier  to  inaugurate  that  movement  which  all  must  fear, — a  taking 
over  into  governmental  ownership,  of  the  railroad  systems  of  the 
country." 
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He  then  goes  on  to  say: 

"The  power  in  Congress  to  amend  or  repeal  the  charters, 
subject  only  to  a  distribution  of  the  property  of  the  corpora- 
tion whose  charter  is  repealed,  will  furnish  a  club  to  Congress 
which  can  be  used  with  most  destructive  effect." 

The  opinions  expressed  are  so  reasonable  in  their  conclusions 
as  to  be  understandable  by  any  layman.  Unless  there  are  con- 
trolling reasons  for  taking  the  chances  enumerated, — which  there 
are  not,  as  I  shall  conclusively  show  later, — the  investor,  we  must 
presume,  would  decline  to  enter  into  any  such  arrangement. 
The  fact  that  among  the  hundreds  of  thousands  of  stockholders, 
without  respect  to  bondholders,  of  the  railroads  there  will  be 
found  many  who  will  unquestionably  require  the  testing  of  the 
constitutionality  of  this  revolutionary  measure  through  the 
decision  of  the  Supreme  Court, — should  make  the  executives  of 
the  railroads  pause,  if  nothing  else  will  do  so,  for  as  the  lawyer 
above  quoted,  states:  in  the  "interregnum  antecedently  to  the 
final  determination  of  the  question  by  the  Supreme  Court  of 
the  United  States,  during  which  the  legal  status  of  existing 
railroad  corporations  would  be  most  uncertain,"  what  will  a 
railroad  do  to  finance  itself,  and  what  is  the  position  of  the  security 
holders  of  that  railroad? 

And  apart  from  all  of  this,  what  will  be  the  position  of  a 
State  owning  stock  in  a  railroad,  as  in  many  instances,  should 
the  stockholders  vote  to  transfer  from  that  State  such  rights  as 
it  now  possesses  to  require  the  performance  on  the  part  of  the 
existing  corporations,  of  the  obligations  imposed  by  the  charter 
and  franchises  granted  by  the  State.  What  will  the  State  do, 
whether  it  owns  stock  or  not,  and  what  will  the  stockholders 
do  when  they  are  asked  to  turn  over  to  the  federal  government, 
through  federal  act,  all  the  railroads,  stripping  them  of  all  the 
legal  rights  they  have  today  of  testing,  in  the  lower  courts  and 
before  the  Supreme  Court,  such  questions  of  commissions  and 
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omissions  as  have  existed  in  the  past  and  will  always  continue 
to  exist,  and  which  have  resulted  from  acts  of  Congress  and 
such  control  as  is  now  being  or  may  hereafter  be  exercised  over 
the  railroads. 

Perhaps  the  most  important  matter  now  pending,  and  which 
gives  investors  concern,  is  the  valuation  of  the  railroads  of  the 
country  by  the  Interstate  Commerce  Commission  and  which,  so 
far  as  it  has  proceeded,  has  produced  figures  of  value,  considered 
by  those  who  represent  the  railroads  valued  below  their  intrinsic 
worth.  Today,  the  railroads  can  go  to  the  courts,  and  to  the 
Supreme  Court,  if  you  please,  to  ascertain  whether  these  valua- 
tions are  fair.  The  railroads  have  the  right  to  prevent  their 
properties  from  being  confiscated  on  any  such  valuations  with- 
out a  contest  in  the  courts  as  to  whether  or  not  such  values  are 
just.  It  is  not  likely  that  this  important  consideration  will  be 
secured  to  them  under  the  proposed  federal  act. 

I  will  quote  from  an  opinion  of  another  eminent  lawyer  on 
this  subject,  viz: 

"Assuming,  however,  that  the  act  should  be  declared  con- 
stitutional, and  that  all  doubtful  legal  questions  would  be  deter- 
mined in  favor  of  the  validity  of  the  bill,  the  one  most  serious 
objection  to  the  proposed  legislation  would  still  remain.  The 
one  big  danger  confronting  the  railroads  of  this  country  is  that 
the  Government  will  take  them  for  less  than  their  value.  The 
present  legal  status  of  railroad  companies  is  well  adapted 
to  enable  them  to  prevent  such  acquisition  by  the  Govern- 
ment. Today,  neither  the  states  nor  Congress  may  constitu- 
tionally repeal  the  charters  of  most  railroad  corporations,  and 
could  acquire  their  properties  only  by  contract.  It  is,  of  course, 
true  that  various  schemes  might  be  devised  to  force  the  railroad 
companies  to  dispose  of  their  properties  to  the  Government  at 
less  than  the  same  are  worth,  but  all  such  schemes  would  be 
complicated  and  would  involve  many  years'  time.  On  the  other 
hand,  if  the  present  bill  were  passed  and  held  to  be  constitu- 
tional, the  way  would  be  open  to  bring  about  Government  ownership 
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of  the  railroads  of  this  country  by  the  mere  passage  of  a  bill  in 
Congress  repealing  the  charters  of  the  railroads  and  fixing  a 
price  at  which  the  Government  could  take  them  over.  The  companies 
would  then  be  forced  to  accept  the  offer  of  the  Government  or  go  out 
of  business." 

This  same  lawyer  states: 

"The  purpose  of  the  bill  is  to  divest  the  states  of  jurisdiction 
over  the  rates  of  Railroad  Companies  and  to  prevent  their 
existing  control  over  the  issuance  or  taxation  of  railroad 
securities.  Most  of  the  lawyers  with  whom  I  have  discussed  the 
revolutionary  legal  questions  which  would  arise  in  the  event  of  a 
passage  of  such  bill,  are  of  the  opinion  that  the  same  would  be 
unconstitutional.  It  is  thought  that  Congress  cannot  exclude  a 
railroad  company  chartered  by  a  state  from  engaging  in  inter- 
state commerce  unless  it  takes  out  a  federal  charter.  It  is  not 
thought  that  Congress  can  reincorporate  an  existing  railroad 
company  without  the  unanimous  consent  of  its  stockholders. 
It  is  not  thought  that  Congress  can  dissolve  existing  railroad 
corporations  and  divest  the  states  of  jurisdiction  over  them  without 
the  consent  of  the  states. 

"Practically  all  lawyers,  other  than  counsel  for  the  particular 
companies  who  are  advancing  this  legislation,  are  agreed  that 
after  the  passage  of  any  such  bill  as  has  been  proposed,  the  legal 
status  of  existing  railroad  companies  would  be  most  uncertain, 
and  pending  a  final  decision  by  the  various  courts  of  the  many 
questions  which  would  arise,  the  situation  would  be  chaotic." 

Opinions  in  my  possession  from  two  other  well-known 
lawyers  condemn  the  proposed  legislation  with  equal  force, 
that  it  would  be  unconstitutional  and  most  dangerous  in  effect. 

It  is  hard  to  believe  that  a  railroad  executive  would  appear 
before  the  Newlands  Committee  in  favor  of  such  legislation, 
without  first  consulting  his  directors  and  his  stockholders,  giving 
them  the  fullest  opportunity  to  know  both  sides  of  this  question; 
and  unless  he  was  able  to  inform  his  directors  and  his  stock- 
holders as  to  the  text  of  the  act  to  be  passed  by  Congress  under 
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which  so  revolutionary  a  change  was  to  take  place  in  the  char- 
acter and  life  of  their  corporation,  the  probable  effect  on  the 
securities  issued  by  it,  with  the  terms  of  the  act,  at  least, 
tentatively  agreed  on  by  the  leaders  in  Congress.  Reference 
might  also  be  made  to  the  action  of  a  Committee  of  the  Chamber 
of  Commerce  of  the  United  States  which  sent  to  its  membership 
the  action  of  the  committee  on  this  subject,  recommending  the 
endorsement  of  the  Federal  Incorporation  of  railroads. 

I  quote  from  "Referendum  No.  21,"  dealing  with  this  sub- 
ject, sent  to  the  members  of  the  Chamber  asking  for  their  vote, 
as  follows:  "Railway  Executives  Favor  Federal  Incorporation 
of  Railroads."  This  is  a  headline.  It  continues:  "The  railway 
executives  represented  by  Mr.  Alfred  P.  Thorn  are  on  record 
before  the  Newlands  Committee  as  favoring  such  regulation. 
It  was  urged  by  Mr.  Thorn  that  while,  according  to  his  view, 
it  would  be  permissible  for  Congress  to  regulate  the  issuance 
of  securities  by  interstate  carriers  even  without  federal  incorpo- 
ration, such  a  procedure  would  involve  nice  legal  questions  which 
might  result  disastrously  to  the  railroads  and  the  public,  and  that 
in  order  to  avoid  those  difficulties  he  is  emphatically  in  favor 
of  Federal  Incorporation  of  interstate  carriers,  there  being  under 
those  circumstances  no  question  as  to  the  power  of  Congress 
to  control  the  issuance  of  their  securities."  Mr.  Thorn  is  the 
counsel  for  the  Railway  Executives'  Advisory  Committee  and 
as  such  and  on  behalf  of  that  Committee — and  my  understanding 
is  that  the  Committee  is  not  altogether  a  unit  on  this  subject, — 
presented  to  the  Newlands  Committee  the  plan  of  Federal 
Incorporation  for  the  railroads,  discussed  herein.  It  can  hardly 
be  said  that  he  represents  "the  railway  executives."  He  may 
represent  some  of  them,  but  certainly  not  all.  The  use  of  the 
term  "the  railway  executives"  rather  implies  unanimity.  In 
point  of  fact,  I  know  a  large  number  of  railroad  executives  who 
do  not  favor  Federal  Incorporation.  One  of  the  railroad  execu- 
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tives  when  testifying  in  favor  thereof  before  the  Newlands  Com- 
mittee admitted  that  there  are  many  railroad  companies  that 
really  would  prefer  to  continue  as  they  are.  The  statement 
represented  as  being  urged  by  Mr.  Thorn  on  the  Committee 
that  the  bill  "to  regulate  the  issuance  of  securities  by  interstate 
carriers  even,  without  Federal  Incorporation  *  *  *  would 
involve  nice  legal  questions  which  might  result  disastrously 
to  the  railroads  and  the  public,"  might  have  prompted  this 
Committee  in  its  action.  Otherwise  it  hardly  seems  probable 
that  such  a  recommendation  would  have  been  made  in  advocat- 
ing so  sweeping  a  measure  as  Federal  Incorporation,  proposed 
by  Mr.  Thorn.  In  the  light  of  the  opinions  of  the  eminent 
counsel  quoted  herein,  the  members  of  the  Chamber,  it  would 
seem,  might  expect  more  definite  information  as  to  the  diffi- 
culties of  this  proposition,  especially  as  to  the  constitutionality 
of  an  act  of  Congress  to  accomplish  Federal  Incorporation;  and 
also  on  the  dangers  therefrom  of  government  ownership,  and 
probable  loss  of  the  right  of  court  review,  so  as  to  enable  them 
to  form  a  conclusion  on  so  important  a  subject.  If  an  act  of 
Congress  simply  to  regulate  issues  of  securities  "would  involve 
such  nice  legal  questions  which  might  result  disastrously," 
what  will  happen  from  the  utter  disregard  of  both  the  legal 
and  business  difficulties  which  the  lawyers  quoted,  have  shown 
would  result  from  an  act  for  the  Federal  Incorporation  of  the 
carriers. 

What  I  have  said  in  connection  with  the  Chamber  of  Com- 
merce and  Mr.  Thorn,  is  not  in  any  sense  intended  as  criticism. 
I  know  Mr.  Thorn  well  and  appreciate  his  ability.  The  views 
here  expressed,  I  have  discussed  at  length  with  both  Mr.  Thorn 
and  the  Chairman  of  the  Railway  Executives'  Advisory  Com- 
mittee, who  know  my  position  in  this  matter. 

The  members  of  your  Association  will,  I  hope,  become  fa- 
miliar with  every  phase  of  this  question,  before  committing 
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themselves  or  those  to  whom  they  have  sold  securities,  to  any 
such  plan.  This  is  ''our  duty  to  the  investor"  at  this  time. 

It  is  not  practicable,  in  the  time  at  my  disposal,  to  go  into 
every  aspect  of  this  subject.  I  have  endeavored,  without  respect 
to  any  business  interest  with  which  I  may  be  connected,  to  view 
this  matter  entirely  in  the  public  interest  and  I  can  find  no 
satisfactory  reason  for  the  plans  suggested.  It  is  not  only  the 
first  step  towards  governmental  ownership, — and  I  do  not  be- 
lieve you  want  that, — but  it  goes  so  far  towards  it  that  it  can 
only  result  therein. 

I  am  also  opposed  to  the  elimination  of  the  relations 
between  the  Public  Service  Commissions  of  the  several  states 
and  the  interstate  carriers.  I  am  in  favor  of  legislation  which 
will  co-ordinate  their  work  with  that  of  the  Interstate  Com- 
merce Commission. 

It  has  been  suggested  that  a  system  of  federal  regulation  be 
adopted  similar  to  that  of  the  Federal  Reserve  System  in  our 
financial  affairs.  That  a  larger  number  of  Commissioners  con- 
stitute the  Interstate  Commerce  Commission,  which  would  be 
subdivided  so  that  a  given  number  thereof  would  sit  in  certain 
regional  centers,  territorially  arranged  throughout  the  country. 
It  seems  to  me  that  the  present  State  Commissions  correspond 
pretty  well  to  the  Regional  Federal  Reserve  plan,  sitting  in 
their  respective  states  and  supported  by  their  states,  and, 
in  order  that  their  people  will  have  a  place  of  appeal,  near 
home, — the  very  quintessence  of  home  rule,  and  the  protection 
of  the  rights  of  the  states,  for  those  who  believe  in  the  doctrine 
of  states'  rights. 

This  country  is  not  Germany  or  France.  It  takes  five  days 
to  go  from  the  east  to  San  Francisco,  and  nearly  three  days  to  go 
from  Portland,  Maine,  to  Tampa,  Florida.  This  is  a  country 
of  vast  distances, — a  country,  in  many  sections,  not  yet  devel- 
oped,— with  a  population  nearly  one  and  two-thirds  greater 
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than  that  of  the  German  Empire  and  two  and  a  half  times 
greater  than  that  of  France.  The  State  of  Texas  alone  has  an 
area  larger  than  that  of  the  German  Empire.  Nine  men 
now  constitute  the  Interstate  Commerce  Commission,  three 
recently  appointed, — even  the  enlarged  body  cannot  transact 
the  immense  amount  of  work  now  delegated  to  it. 

We  will  now  consider  what  is  gained  through  Federal 
Incorporation  that  cannot  be  secured  through  other  means 
pointed  out,  if  you  please,  by  the  Supreme  Court  in  its  numer- 
ous decisions  on  these  questions. 

The  two  most  important  problems  in  connection  with  the 
regulation  or  control  of  the  carriers  of  the  country  are  as 
follows: 

(A)  That  intrastate  rates  shall  be  concurrent  with  interstate 
rates. 

(B)  That  there  shall  be  federal  regulation  of  the  securities 
issued  by  the  carriers. 

We  will  not  discuss  generalities.  The  time  has  passed  for 
the  discussion  of  these  subjects  excepting  with  actual  legisla- 
tion proposed  when  changing  fundamental  conditions.  I  pro- 
pose two  bills,  which,  if  enacted  by  Congress,  will  bring  about 
what  the  railroads  chiefly  desire.  The  Railway  Executives' 
Advisory  Committee  do  not  produce  the  bill  under  which  they 
expect  to  get  it,  nor  have  the  courts  intimated  whether  or  not 
such  a  bill  is  constitutional  or  what  kind  of  bill  is  constitutional. 
I  am  pretty  sure  that  the  bills  I  suggest  are  constitutional  and 
I  believe  that  they  will  bring  about  the  results  these  executives 
should  desire. 

The  Supreme  Court  has  decided  that  Congress  has  the  right 
to  delegate  to  the  Interstate  Commerce  Commission  the  power 
to  regulate  intrastate  rates  to  the  extent  necessary  to  prevent 
them  substantially  burdening  or  interferring  with  the  inter- 
state system  of  rates. 


In  accomplishing  the  results  under  schedule  (A)  the  bill 
does  not  seek  to  kill  the  state  commissions.  It  seeks  to 
bring  about  what  has  been  suggested  to  be  done — the  making 
of  regional  commissions; — but  this  is  accomplished  by  co- 
ordinating the  work  of  existing  state  commissions  with  the  work 
of  the  Interstate  Commerce  Commission,  thus  giving  a  system, 
with  less  expense  to  the  government,  with  more  protection  to  the 
people  of  the  states  generally  and  of  the  country  as  a  whole,  than 
in  any  way  so  far  suggested.  And  under  this  bill  present  powers 
of  state  commissions  are  limited  to  the  extent  of  saying  to  them, 
unless  you  are  willing  to  say  "we  will  bear  our  state's  proportion, 
through  our  intrastate  rates,  of  the  interstate  rates  made  by 
the  Interstate  Commerce  Commission  the  same  as,  we  will 
say,  California,  Illinois,  or  Florida  may  be  doing,"  then  the 
carrier  can  go  to  the  Interstate  Commerce  Commission  and 
appeal  to  them  for  this  relief.  Under  this  act  the  Inter- 
state Commerce  Commission  can  hear  the  carrier,  the  mem- 
bers of  the  state  commission  affected,  and  whoever  else 
they  wish  and  then  decide  whether  the  relief  asked  is  reason- 
able. This  settles  the  question  of  conflict  of  rates.  The  Commis- 
sioners of  the  states  can  hardly  object  to  this  system;  if  they 
are  right  they  will  be  sustained,  if  they  are  wrong  they  will  not 
be.  We  are  only  transferring,  by  act  of  Congress,  the  settlement 
of  questions  by  the  Interstate  Commerce  Commission  which  the 
Courts  now  decide,  which  the  Supreme  Court  has  said  can  be 
done,  and  with  less  expense  and  the  questions  settled  more 
expeditiously. 

You  will  have  left  to  the  people  of  the  respective  states, 
home  rule  and  their  present  methods  for  settling  their  differ- 
ences with  the  carriers.  You  will  not  be  substituting  therefor, 
a  plan  that  will  compel  the  people  of  a  state  to  go  to  the 
Interstate  Commerce  Commission,  or  to  their  political  repre- 
sentatives— their  congressmen  and  senators — -which  will  be  the 
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result,  to  intercede  with  the  Commission  in  matters  they  feel 
they  are  entitled  to  have  settled.  It  will  not  impose  upon  con- 
gressmen the  additional  duty  of  becoming  the  intervening  agen- 
cies between  the  people  of  their  districts  and  the  Interstate  Com- 
merce Commission,  sitting  in  Washington,  miles  from  the  seat 
of  the  complaint,  a  duty  which  I  should  think  congressmen 
would  hesitate  to  assume. 

Any  plan  is  inherently  weak  which  permits  the  use  of  an 
influence  as  great  as  that  represented  in  a  member  of  the  legis- 
lative body,  which  not  only  created  the  Commission  to  be 
applied  to,  but  which  still  has  the  power  to  enact  further 
legislation  with  respect  to  the  operations  thereof  and,  in  fact, 
to  its  very  existence.  This  in  itself  makes  it  possible  to  exert 
great  political  pressure  on  the  Interstate  Commerce  Commis- 
sion, the  very  thing  all  wish  to  avoid  and  which  might  defeat 
the  very  purposes  of  regulation  by  Commission. 

As  to  the  second  proposition,  B. 

There  is  little  difference  of  opinion  on  the  question  of  the 
regulation  of  securities  of  carriers.  The  state  commissioners 
themselves  have  practically  said  that  there  is  no  objection  on 
their  part  to  an  act  which  will  permit  the  Interstate  Commerce 
Commission  to  exercise  exclusive  control  of  the  issues  of  securi- 
ties by  interstate  carriers.  It  resolves  itself,  therefore,  into  the 
form  under  which  such  control  shall  be  exercised. 

For  my  own  part,  I  prefer  the  bill,  substantially,  as  proposed 
by  Mr.  Brandeis  (now  Justice  Brandeis).  It  is  very  question- 
able whether  such  an  act  should  be  so  drastic  as  to  require  the 
government,  in  effect,  to  put  its  stamp  on  every  bond  or 
every  share  of  stock  to  be  issued  by  a  carrier.  The  Brandeis 
plan  preserves  the  initiative  of  the  railroad,  requiring  the  re- 
porting of  what  is  to  be  done,  all  under  definite  provisions  of 
law  as  to  the  rights  of  the  carrier,  as  distinguished  from  a 
system  under  which  the  Commission  may  exercise  a  very  wide 
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discretion  to  permit  securities  to  issue  and  before  any  security 
can  be  disposed  of,  with  all  the  delays  incident  thereto. 

The  difficulty  here  would  be  that  the  very  inquiry  necessary 
under  such  a  system  might  hold  up  a  carrier  in  its  financial 
arrangements,  not  because  there  was  doubt  as  to  the  good 
faith  of  the  carrier  in  the  premises,  but  because  of  unavoidable 
delays  requisite  to  the  extensive  examinations  to  be  made.  The 
market  for  the  sale  of  securities  does  not  wait,  and  prompt 
action  is  the  essence  of  the  Brandeis  plan. 

In  accomplishing  the  results  under  schedule  (B),  the 
Brandeis  plan  is  followed  in  the  bill,  which  would  place  security 
issues  of  interstate  carriers  under  the  Interstate  Commerce 
Commission  exclusively,  would  provide  for  the  taxing  power 
as  it  relates  to  the  approval  of  the  securities  issued  by  inter- 
state carriers,  and  would  prevent  a  repetition  of  those  cases 
which  in  some  instances  have  worked  injury  to  some  of  the 
railroads. 

With  these  two  measures  passed  by  Congress,  I  maintain 
that  the  railroads  have  secured  very  nearly  all  the  advantages 
that  they  should  secure  by  Federal  Incorporation,  without  the 
dangers  incident  thereto,  and  the  delays  which  have  been  pretty 
conclusively  shown  will  result  in  the  attempt  to  secure  it.  One 
question  remains,  that  of  a  railroad  operating  through  a  number 
of  constituent  companies  which  may  not  be  consolidated  except- 
ing under  Federal  Incorporation.  Let  these  railroads, — there 
are  not  a  great  many, — take  out  Federal  charters  under  a  per- 
missive system,  but  do  not  compel  all  the  other  railroads  to 
take  an  action  so  far  reaching  in  its  effect. 

To  accomplish  Federal  Incorporation,  the  owners  of  bil- 
lions of  dollars  of  the  securities  of  the  railroads  operating 
some  250,000  miles  of  road,  with  50,000,000  people  interested 
in  these  securities,  are  apparently  expected  by  the  representa- 
tives of  the  Railway  Executives'  Advisory  Committee  to  sell 


out  their  companies  to  other  companies  to  be  chartered  under 
Federal  Incorporation  the  terms  of  which  they  know  nothing 
about,  have  no  means  of  knowing, — taking  away,  as  it  likely 
will,  the  right  of  appeal  to  the  courts  which  they  have  today,— 
and  likely  to  contain  a  recapture  clause;  meaning  that  the 
government  can  take  over  the  railroads  on  its  own  terms.  And 
turning  over  to  the  Interstate  Commerce  Commission,  this 
great  power,  which  I  cannot  help  but  feel  members  of  that 
Commission  would  regard  as  extraordinary  and  which  they 
may  well  prefer  not  to  assume.  No  greater  danger  could  befall 
the  carriers  than  the  possibility  even  of  a  way  left  open  for  the 
confiscation  of  property.  Experience  has  shown,  during  the  past 
four  years  in  water-power  legislation  in  Congress,  that  it  has 
been  impossible  to  reconcile  the  views  of  members  of  Congress 
with  those  of  the  Administrative  Departments  of  the  Govern- 
ment as  to  the  right  to  take  property  at  any  time  with  provi- 
sions for  fairly  remunerating  the  owners  thereof. 

Executives  of  railroads — often  with  slight  financial  in- 
terest in  the  properties  they  operate — may  wish  to  manage 
them  along  the  lines  of  least  resistance  and  consequently 
desire  to  eliminate  entirely  the  control  over  them  by  State 
Commissions.  I  cannot  believe,  however,  that  this  policy 
should  lead  them  to  the  extent  of  knowingly  entering  the 
first  stage  of  government  ownership — which  Federal  Incorpo- 
ration furnishes — or  any  plan  to  endanger  the  real  owners  of  the 
properties.  This  preparation  for  "decapitation,"  predicted  by 
the  lawyer,  herein  quoted,  in  his  simile  of  the  desires  of  the 
Roman  Emperor,  is,  to  say  the  least,  not  pleasant.  Apart  from 
the  destruction  of  every  policy  born  of  our  business  instinct 
and  impossible  to  reconcile  with  our  ideals  of  Americanism, 
expressed  in  allowing  the  free  exercise  of  man's  initiative,  un- 
hampered, so  long  as  in  its  exercise  he  shall  be  honest, — govern- 
ment ownership  would  entail  the  addition  of  billions  more  to 
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our  public  debt,  growing  rapidly  as  a  result  of  the  war,  and 
would  still  further  very  largely  increase  the  taxation  of  the 
people  for  carrying  it  into  effect.  Therefore,  Federal  Incorpora- 
tion, with  this  and  its  other  attending  dangers,  should  not  be 
countenanced,  and  particularly  in  uncertain  times,  and  when 
the  doctrine  of  those  advocating  Socialism  has  apparently 
gained  considerable  headway. 

Food  Administrator  Hoover  has  called  attention  to  the 
drift  towards  Socialism,  stating: 

"One  looming  shadow  of  this  war  is  its  drift  toward  Social- 
ism. For  the  gigantic  sacrifice  of  life  the  world  is  demanding 
a  sacrifice  of  property.  We  will  surely  drift  to  that  rocky  coast 
unless  we  can  prove  the  economic  soundness  and  willingness  for 
public  service  of  our  commercial  institutions." 

With  this  outlook,  do  you  not  think  those  proposing  this 
revolutionary  legislation  had  better  go  a  little  slow,  subject  as 
it  is,  at  all  times,  to  amendment  by  the  body  enacting  it,  and 
placing  such  arbitrary  power  in  the  hands  of  bodies  subject  to 
change  in  personnel  and  otherwise. 

Under  our  form  of  government  the  legislative  bodies  are 
changed  from  time  to  time  by  the  vote  of  the  people;  changes 
take  place  in  appointive  and  other  elective  bodies  from  time 
to  time. 

Courts  of  law  were  adjusted  to  meet  such  dangers  as  are 
suggested  by  Mr.  Hoover.  Decisions  of  the  lower  courts  are 
subject  to  review  by  the  higher  courts.  A  bill  cannot  become  a 
law  until  passed  by  both  Houses  of  Congress  and  finally  signed 
by  the  President.  The  efficacy  of  such  a  system  of  check 
has  been  too  often  demonstrated  as  essential  to  properly 
determine  final  action  on  problems  far  less  important  than 
that  now  under  consideration.  It  is  no  reflection,  therefore, 
on  Congress  or  the  Interstate  Commerce  Commission  to  say  that 
the  plans  put  forward  for  the  conduct  of  the  greatest  business 
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enterprise,  by  the  counsel  of  the  Railway  Executives'  Advisory 
Committee,  are  not  founded  on  safe  lines,  but  are  revolutionary 
in  their  destruction  of  the  recognized  methods  of  procedure  for 
the  safe  and  efficient  conduct  of  business  under  the  vicissitudes 
of  our  political  form  of  government. 

The  valuable  right  of  Court  review  should  not  be  en- 
dangered by  Federal  Incorporation,  whatever  the  cost  of  its 
retention.  And  whatever  rights  the  carriers  may  possess 
through  State  charters  under  which  they  are  operating  today, 
they  should  not  be  thus  compelled  to  lose. 

In  discussing  these  questions,  only  recently,  with  a  promi- 
nent member  of  one  of  the  state  commissions,  in  answer 
to  my  question  whether  he  was  in  favor  of  government  owner- 
ship, he  replied  with  considerable  emphasis,  only  if  the  railroads 
by  means  of  their  publicity  propaganda  continue  to  endeavor 
to  secure  Federal  Incorporation  aimed  at  the  elimination  of 
the  state  commissions  in  their  protection  of  the  people  of  their 
states,  in  order  that  they  may  have  one  commission  to  deal  with, 
which  sooner  or  later  they  hope  to  be  able  to  control;  and 
in  order  to  monopolize  territory.  He  further  stated  that  if  they 
secured  such  legislation  it  would  likely  contain  such  provisions 
that  government  ownership  would  be  preferred  by  them. 

In  proceeding  along  lines  to  secure  least  operating  resis- 
tance, why  take  the  course  along  paths  of  the  most  difficult 
legislative  and  public  resistance? 

The  railroads,  in  the  public  attitude  towards  them,  are 
experiencing  the  results  of  those  flagrant  cases  of  exploitation 
of  the  past.  While  it  is  true  they  were  few  in  proportion  to  the 
whole,  we  confidently  believe  such  methods  are  gone  forever. 

In  these  conclusions  there  is  no  intention  of  criticism  of 
the  men  who  are  charged  with  the  arduous  duty  of  operating 
the  railroads  of  the  country.  They  are  generally  recognized 
as  men  of  unquestioned  ability.    Whether  in  questions  of 
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policy  as  far  reaching  as  this,  they  should  not  consult  with 
those  having  great  investment  in  the  properties  they  manage, 
whose  business  life  and  environment  better  fit  them,  perhaps, 
for  deciding  such  matters,  you  can  judge  as  well  as  I.  But 
certainly  both  sides  of  a  question  of  such  magnitude  as  that 
under  consideration  should  be  presented  and  considered. 

x^t  the  next  session  of  Congress  these  questions  may  be 
taken  up.  No  better  service  can  be  rendered  the  country  and 
the  investors  in  railroad  and  other  securities,  than  for  your 
Association  and  others  who  have  to  do  with  the  sale  of  securi- 
ties, whether  past  or  future  issues,  to  study  this  question 
with  a  view  of  determining,  for  themselves,  the  wisdom  or 
unwisdom  of  Federal  Incorporation. 

Congressmen  and  Senators  have  not  proposed  the  Federal 
Incorporation  of  railroads,  because,  if  for  no  other  reason,  it  is 
destructive  of  home  rule  in  their  respective  states,  and  will 
make  them  the  instruments  of  complaint  to  the  Interstate 
Commerce  Commission  in  matters  affecting  their  constituents 
and  which  properly  should  be  settled  at  home. 

The  states  have  not  asked  for  it,  because  it  is  aimed  at  the 
control  of  their  affairs  in  the  protection  of  their  own  people, 
through  their  regularly  appointed  commissions  or  other  chan- 
nels for  that  purpose. 

The  Interstate  Commerce  Commission  has  not  asked  for  it, 
it  would  place  a  power  and  responsibility  upon  them  never  yet 
conferred  on  any  similar  body  of  men  outside  of  the  Supreme 
Court,  besides  loading  them  down  with  more  work  than  they 
can  at  present  do  under  the  rules  of  business  practicability. 

No  great  number  of  security  holders  have  requested  it. 
And  you  should  not  want  it;  not  only  because  it  seriously 
endangers  the  title  of  the  securities  you  have  sold  to  investors, 
but  because  it  is  against  the  public  interest. 

I  do  not  wish  to  convey  the  idea  that  the  two  measures  dis- 
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cussed  will  definitely  settle  all  the  problems  of  the  railroads  in 
their  relations  either  with  the  Government  or  the  public.  These 
bills,  as  has  been  shown,  would  bring  about  substantially  what 
the  railroad  executives  should  expect  to  receive  under  Federal 
Incorporation  and  without  its  dangers.  The  railroad  situation 
cannot  be  settled  until  a  comprehensive  plan  shall  have  been 
determined  upon  covering  these  questions  and  in  addition  the 
necessities  of  the  railroads.  There  should  be  established,  and 
quickly,  the  fixed  policy  of  the  Government  towards  the  rail- 
roads, not  alone  by  one  branch  of  the  Government,  but  a  co- 
ordinated policy  laid  down  by  Congress,  with  the  approval  of 
the  President,  and  if  possible  the  interests  concerned. 

Questions  other  than  rates  and  securities  control  must  be 
settled.  To  what  uses  the  valuations  now  being  made  of  the 
properties  of  the  railroads  shall  be  put,  should  be  settled.  How 
the  Interstate  Commerce  Commission  shall  deal  with  the  rates 
of  carriers  where  a  strong  road  may  be  making  good  earnings 
in  a  given  section,  and  another,  not  so  favorably  situated,  not 
securing  sufficient  revenue  for  its  legitimate  purposes. 

A  crisis  has  been  reached.  Why  not  meet  it  now?  The 
gentlemen  in  this  room  have  sold  millions  of  dollars  of  securities 
and  millions  of  dollars  of  Liberty  Bonds.  You  come  from  all 
sections  of  the  country  and  know  the  effect  the  great  shrinkage 
in  value  of  railroad  securities  has  had  upon  the  credit  struc- 
ture of  the  country  and  upon  your  efforts  in  the  sale  of  Liberty 
Bonds.  There  is  no  set  of  men  who  are  more  familiar  with 
these  conditions  than  you. 

The  Government  and  the  railroads  are  spending  millions  of 
dollars  in  the  valuation  of  the  properties  of  the  railroads. 
Sufficient  rates  are  not  allowed  to  maintain  the  roads.  There- 
fore you  will  have  a  process  of  shrinkage  both  in  physical  value 
and  in  earning  power,  since  valuations  so  far  made  are  said  by 
those  connected  with  the  railroads  thus  far  valued,  to  be  below 
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their  intrinsic  worth.  This  condition  should  not  continue. 
Therefore,  a  plan  should  be  formulated,  which  shall  settle 
questions  of  general  conflict  of  authority  and  the  relations  of 
the  carriers  to  the  public,  in  addition  to  the  questions  discussed 
for  the  settlement  of  which  I  have  made  suggestions;  and  that 
will  also  stabilize  the  securities  of  the  carriers. 
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